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Voice in the discussion on some  
legislative answers brought in to  
the Polish Penal Code with the 
amendment from 20 February 2015

Głos w dyskusji o niektórych rozwiązaniach 
legislacyjnych wprowadzonych  
do kodeksu karnego nowelizacją  
z dnia 20 lutego 2015 r.

 Abstract:  In the history of Polish penal law, year 2015 will most certainly be remembered as time of signifi-
cant changes, primarily in terms of the shape of normative principles and adjudication of penalty 
measures. Although there has been no adoption of a new penal codification, but formally only 
an amendment of the existing one of 6 June 1997, yet since the Makarewicz’s Code no other 
such significant modifications have been made to the system of penal law reaction to the crimi-
nal acts. 

   The changes were introduced by two identically named acts, established within a month apart - the 
first law of 20 February 2015, which came into effect on 1 July 2015, and the second act of March 20 
2015, in force since 18 May 2015.

   The implementation of one of the basic assumptions of the amendment to the current penal codi-
fication, which aims to drastically reduce the use of imprisonment with a conditional suspension of 
its execution in favour of non-custodial penalties, is the new normalization provided in article 37a 
p. p. c. It is even dubbed one of the „pillars of the reform”. Even before July 1 2015, the controversy 
surrounding the rudimentary questions about the characteristics of juridical legislative solution con-
tained in the article 37a p. p. c. was outlined in the literature.
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   It is worth drawing attention to so called sins of omission of the legislator who decided not to intro-
duce changes to some penal regulations, despite their obvious need.

   At the time of acceding to work on amending the current penal codification of 1997 - theoretically 
having to remove defectiveness of the current solutions – it seemed quite obvious that the changes 
will be made to a relatively often used in practice structure, which from the beginning of its function-
ing generated numerous controversies. The success of amendment to the Polish Penal Code will be 
determined, above all, by the effectiveness of the execution of modified penalty measures.

 Keywords:   criminal law amendments • criminal law • reviev of legal regulations

 Streszczenie:  Rok 2015 z całą pewnością zostanie w historii polskiego prawa karnego materialnego zapamiętany 
jako czas istotnych zmian przede wszystkim w zakresie kształtu normatywnego i zasad orzekania 
środków penalnych. Mimo, że nie doszło do uchwalenia nowej kodyfikacji karnej, lecz formalnie 
jedynie nowelizacji obowiązującej z  dnia 6 czerwca 1997 r., to jednak od czasów kodeksu Maka-
rewicza nie sposób wskazać tak istotnych modyfikacji systemu środków karnoprawnej reakcji na 
popełnienie czynu przestępnego. 

   Zmiany zostały wprowadzone dwiema ustawami - o identycznie zresztą brzmiącym tytule - uch-
walonymi w nieodległym okresie czasu, bo jedynie miesiąca, tj. z dnia 20 lutego 2015 r. (która 
weszła w życie w dniu 1 lipca 2015 r.) oraz obowiązującą od 18 maja 2015 r., ustawę z dnia 20 
marca 2015 r.

   Realizacji jednego z  podstawowych założeń dokonanej nowelizacji obecnej kodyfikacji karnej, 
sprowadzającego się do radykalnego ograniczenia stosowania kary pozbawienia wolności z  warunk-
owym zawieszeniem jej wykonania, na rzecz kar nieizolacyjnych, jest nowe unormowanie przewidziane 
w art. 37a k.k. Określa się go wręcz mianem jednego z „filarów reformy”. Jednak jeszcze przed 1 lipca 2015 
r. zarysowała się w literaturze kontrowersja sprowadzająca się do udzielenia odpowiedzi na rudymentarne 
pytanie o charakterystykę jurydyczną rozwiązania legislacyjnego zawartego w art. 37a k.k.

   W nowelizacji nie brakuje również tzw. grzechów zaniechania ustawodawcy, który nie zdecydował 
się na wprowadzenie zmian w dotychczasowym kształcie niektórych karnoprawnych unormowań, 
mimo ich oczywistej potrzeby. 

   W  momencie przystępowania do prac nad nowelizacją obowiązującej kodyfikacji karnej z  1997 r. - 
w założeniu mającą usunąć wadliwości obecnych rozwiązań - jako wręcz oczywiste wydawało się, że 
zmiany zostaną wprowadzone w konstrukcji wykorzystanej stosunkowo często w praktyce, która już 
jednak od początku funkcjonowania budziła liczne kontrowersje. O  sukcesie dokonanej nowelizacji 
kodeksu karnego zdecyduje jednak przede wszystkim efektywność wykonywania zmodyfikowanych 
środków penalnych.

	 Słowa	kluczowe:   prawo karne • zmiany w prawie karnym • przegląd regulacji prawnych
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In the history of Polish penal law, year 2015 will 
most certainly be remembered as time of significant 
changes, primarily in terms of the shape of norma-
tive principles and adjudication of penalty measures. 
Although there has been no adoption of a new penal 
codification, but formally only an amendment of the 
existing one of 6 June 1997, yet since the Makarewicz’s 
Code no other such significant modifications have 
been made to the system of penal law reaction to the 
criminal acts. They were introduced by two identically 
named acts1, established within a month apart - the 
first law of 20 February 20152, which came into effect 
on 1 July 2015, and the second act of March 20 2015, 
in force since 18 May 20153.

Rudimentary assumptions of the reform of criminal law 
- already at the stage of Criminal Law Codification Com-
mission4 - have been extensively presented in the crimi-
nal literature5.The need to make changes to the regula-
tion of criminal sanctions in the current Penal Code of 
1997, primarily resulting from negative phenomena 
observed in legal practice, cannot be disputed. In par-
ticular, there is no way to find an explanation for such 
frequent (applicable to more than 60% of judgments!6) 
implementation of imprisonment with conditional 
suspension of its execution, also to people who have 
repeatedly made use of this benefit. This new philoso-
phy of punishment, which is promoted by the authors 
of the conducted amendment, is predominantly head-
ing, through relevant legislative changes, to a  radical 
shift in practice to a much more frequent application of 
criminal sanctions of libertarian character. The analysis of 
the functioning of the existing norms of the Penal Code 
conducted by the authors of the amendment seems to 
be accurate. There is also no doubt about the direction 
of the changes. The problems start, however, when the 
focus is on specific new statutory provisions. The amount 
of interpretative controversies, which arose even before 
1 July 2015, is great7. Taking into account the complex 
nature of the matter, as well as the scale of the changes, 
this may not come as a surprise. An idealistic assumption 
would be to expect only positive ratings. Suffice to recall 
the difficulties accompanied when adopting new penal 
codification in 1997.

Not all introduced changes, primarily by the law of 20 
February 2015, provoke questions about their legiti-
macy. Those evaluated unequivocally positively, it 
appears, include: the new wording of article 4 § 2 of 
Polish Penal Code, transfering regulations of article 25 
§ 4 p. p. c. and 5 to an article 231a p. p. c., changing 
the wording of article 28 § 1 p. p. c., the abandonment 
of admissibility of the conditional suspension of the 
execution of the penalty of restriction of liberty and 
fine, the legislative solution to the problem related to 
adjudicating an aggregate penalty of a fine, when at 
least one of aggregate fines was imposed on the basis 
of the provision predicting the upper limit of the stat-
utory threat at the level of above 540 daily fines, the 
introduction of specific directives of the aggregate 
penalty (article 85a p. p. c.), and finally normalizing the 
issue of the aggregate penalty of imprisonment with 
a conditional suspension of its execution imposed on 
the basis of article 60 § 5 p. p. c. (article 89a § 1 p. p. c.). 
Some of them constitute a response to the demands 
formulated earlier in criminal literature8. The follow-
ing comments, however, focus on these legislative 
changes which shortly after their adoption became 
a  source of interpretative controversies. It is worth 
drawing attention to so called sins of omission of the 
legislator who decided not to introduce changes to 
some penal regulations, despite their obvious need.

The implementation of one of the basic assumptions 
of the amendment to the current penal codification, 
which aims to drastically reduce the use of imprison-
ment with a conditional suspension of its execution in 
favour of non-custodial penalties, is the new normali-
zation provided in article 37a p. p. c. It is even dubbed 
one of the „pillars of the reform”9. According to the word-
ing of the provision, „if the law provides punishment of 
imprisonment which does not exceed eight years, one 
can rule a fine or restriction of liberty sentence instead 
of this penalty as referred in article 34 § 1a, points 1, 2 
or 4 p. p. c.9a „. The first proposal of such a  provision 
appeared in the legislation draft of 5 November 2013 
which provided the amendment of the current Penal 
Code prepared by the Criminal Law Codification Com-
mission. It was proposed in article 57b p. p. c., constitut-
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ing an equivalent of article 58 § 3 p. p. c. but stating that 
its provision was „(...) to highlight the alternative nature of 
punishments referred to in article 32 points 1-3 p. p. c. (...) 
„. The drafted provision of article 57b p. p. c. differed from 
the current article 37a p. p. c. in the fact that it would be 
applicable to offences punishable by imprisonment not 
exceeding five years10.

Even before July 1 2015, the controversy surrounding 
the rudimentary questions about the characteristics of 
juridical legislative solution contained in the article 37a 
p. p. c. was outlined in the literature. The above-quoted 
fragment of the draft justification prepared by the Codi-
fication Commission does not unequivocally resolve this 
issue. The explanation that the purpose of such statu-
tory provision is „to highlight the alternative nature of 
punishments” is not identical with the statement that it 
codetermines alternatively expressed legal threat. Addi-
tionally, the wording of the provision is not characteris-
tic for the formula of statutory threats. Even more seri-
ous objections can be raised about the justification for 
the government’s draft amendment to the Penal Code 
finally adopted on 20 February 2015, which contained 
two mutually exclusive theses. As we read in article 37a 
p. p. c. „(...) it transforms homogeneous sanctions 
appearing in regulations outside the Code11 into 
alternative sanctions (emphasis - J.R.), providing the 
possibility of deciding on a fine or penalty of restriction 
of liberty if provision beyond the Code of Penal Law 
does not provide for this. On the other hand, this provi-
sion is a directive of judicial punishment (emphasis 
- J.R.) which encourages courts to give non-custodial 
sentences instead of imprisonment. “ Considering the 
above, it is not surprising that literature presents a distin-
guishable variety of interpretative positions to determine 
the meaning of the presented normative normalization. 
One can encounter supporters of either the view that 
the norm concerns the clarification of the legal threat12, 
or particular directive of statutory sentencing13, or dis-
positional institution of the dominant character14. There 
was also expressed view, according to which we have in 
this case to deal with „a kind of extraordinary easing”15. 
This situation convinces that the legislator deciding on 
a new juridical formula, had no explicit concept as to its 

legal nature and created a statutory provision which is 
certainly defective. Because from the very beginning of 
its validity does not give foundation for a clear resolution 
of so fundamental issues as the legal nature of the provi-
sion of article. 37a p. p. c. Aptly it is noted that this pro-
vision contains some unfortunate terms, hinder how to 
determine its actual function16. I have extensive doubts 
as to the validity of the perception of this regulation as 
co-defining the boundaries of the statutory threats. If 
only from the perspective of style wording of the provi-
sion - „If this Act provides for a threat of imprisonment (...) 
can be instead of the penalty rule (...)” - difficult to con-
sider that defines the legal threat. 

Leaving aside the above-outlined controversy, one 
might want to consider another problem. Is really 
a transformation made in this way, through introducing 
a regulation to the general part of penal codification - 
statutory threat including only a homogenous criminal 
penalty (imprisonment) converting into an alternative 
threat of penalties referred to in article 32 points 1-3 p. 
p. c., a good legislative idea? One can have reasonable 
doubt in this case, especially in the political and criminal 
dimension. One must realize that the norm giver by cre-
ating specific types of offences, knowingly did not put 
those in the form of alternative libertarian penalties. It 
has to be remembered that there are also such types 
of legal threats where all the penalties listed in article 
32, points 1-3 p. p. c. are applicable. Sole application of 
imprisonment in relation to specific statutory threats 
clearly indicated some kind of gradation in repressive-
ness. Assuming that article 37a p. p. c. modifies the types 
of legal threats - which does not, however, seem to be 
so obvious, even from the perspective of linguistic inter-
pretation or validity of article 60 § 6 point 4 p. p. c. - from 
1 July 2015 we would have to deal with a very radical 
change in the assessment made by legislature, which of 
the penal law measures are generally adequate to the 
severity of the offence committed by the perpetrator in 
the framework of the so-called the usual punishment. In 
practice, it is very important because the courts usually 
mete out punishment near the bottom line of the statu-
tory minimum. Such important modification must raise 
doubts from the perspective of the protective function 
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of penal law. One might even get the impression that 
the legislator radically changed the criminal assessment 
of actions affecting protected legal interests, which is 
reflected in the legally defined threat. However, one 
must agree with the statement that article 37a p. p. c. 
does not set priorities in sentencing libertarian penal-
ties, but only extends the grounds of non-custodial sen-
tencing17. It will be obvious to every judge though that 
such a significant extension of the catalogue of penal-
ties possible to state is in fact a  suggestion expressed 
by  the legislature as to the priority of non-custodial 
penalties. In the literature, it has been expressed - just 
from the perspective of the protective function of the 
regulations of penal law - concerns about the possibil-
ity of such a broad application of fines and restriction of 
liberty for offenders in accordance with article 158 § 2 p. 
p. c., and article 177 § 2 p. p. c.18. It also does not seem to 
be rational to allow the functioning of dualistic model 
of statutory threats with alternatively specified penal-
ties, i.e. one resulting only from the provision to penal-
ize a certain type of criminal act and the second created 
by using article 37a p. p. c.

The justification of a governmental draft by explaining 
the reasons why it was decided to replace the regulation 
of article 58 § 3 p. p. c. with normalization of an article 
37a p. p. c. generally indicates that: „ the repeal of an arti-
cle 58 § 3 p.p. c. is justified by recognition of a different 
relationship between the threat of imprisonment up to 
5 years and non-custodial penalty of a fine or restriction 
of liberty”19. One must therefore ask the question - what 
kind of serious defects characterized the previous legis-
lative solution, from which the present one is free, and 
what significant benefits can we achieve with the new 
statutory notation? There would be no point looking for 
an answer to such questions in the content of justifica-
tions of the draft. The fact that the regulation of article 
58 § 3 p. p. c. did not attract a lot of interest in the prac-
tice of law does not mean it was defective. It was not 
the juridical shape of this judicial institution that consti-
tuted the cause of such rare application in court rulings. 
The introduction of normative change without detailed 
justification of the defectiveness of existing legislative 
solution should be seen as an unnecessary legislative 

interference, especially if the new statutory provision 
raises numerous controversies since the beginning of its 
operation. Such a situation generates numerous subse-
quent exponential problems. One of them is the ques-
tion whether in cases where the provision refers to the 
threat of criminal sanction for a specific type of criminal 
act (e.g. in article 10 § 3, or in article 64 § 1 of the Pol-
ish Penal Code there is a phrase “penalty provided for 
a crime assigned to perpetrator”) it is necessary to take 
into account the threat of non-custodial penalties of 
Article 37a p. p. c.20.

Another important novum, which does not have its 
counterpart in any of the previous Polish penal codi-
fications, is a  construction defined in article 37b p. p. 
c. which is applicable to the perpetrators of misde-
meanours punishable by  imprisonment21. It involves 
simultaneous predication of two types of penalties 
(imprisonment and restriction of liberty), which are to 
be performed sequentially, i.e. starting from the punish-
ment of isolation22. According to the justification of the 
government’s draft of amendment, it denotes an insti-
tution of “(...) mixed penalty as combinational form of 
penal repression which should be particularly attractive 
in cases of serious crimes”23.In the literature, this institu-
tion is referred to as „mixed punishment”24 or „sequence 
of penalties”25. The first one can be deceiving as it does 
not refer to a new kind of punishment.

The adopted statutory solution is based on the belief 
that an effective method of discouraging some offend-
ers from returning to the path of crime is subjecting 
them to a  kind of shock therapy, after which they 
would remain for a specific amount of time under con-
ditions of controlled freedom. As one reads in the jus-
tification of the government’s draft of a bill passed on 
20 February 2015 “In many situations, the imposition of 
a short-term isolation is sufficient to achieve appropri-
ate prevention interactions associated with this sanc-
tion. In this case the penalty of restriction of liberty 
would complement the penal impact, which would be 
directed towards solidifying socially desirable behav-
iour of the convict, and at the same time would be 
devoid of a such strong stigmatizing effect”26.
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It should be reminded that the draft prepared by the 
Criminal Law Codification Commission (editorial dated 
5 November 2013.) had a different approach to mixed 
penal reactions than the existing one in the article 37b 
p. p. c. According to it (the draft version of article 37 § 
2 of the Polish Penal Code), „when imposing the sen-
tence of imprisonment not exceeding two years, the 
court may decide that after serving a specific part of 
the punishment, no longer than three months, the 
remainder of the punishment the convict will undergo 
in the system of electronic surveillance.” In this case we 
are not dealing with simultaneous ruling of two types 
of penalties, but only imprisonment. The court using 
the criminal sanction of isolation would determine 
how much of the sentence (up to 3 months) would 
be served in prison. The rest would be executed in the 
form of electronic surveillance.

Out of these two presented proposals, the one of the 
authorship of the Codification Commission appears to 
be better. That is because we are not dealing with the 
implementation of the two penalties, but only one, which 
makes the regulation easier to apply. With the introduc-
tion of the proposed article 37 § 2 p. p. c. there would be 
no controversies which require a settlement on the basis 
of a new legislative solution. It concerns the admissibil-
ity of the conditional suspension of the prison sentence. 
Certainly, such a probationary measure would violate the 
very essence of the concept on which the normalization 
of an article 37b p. p. c. is based. Juridical rights seeking 
to exclude the possibility of such a ruling are sought in 
the wording of the of the analysed provision in the statu-
tory phrase “is executed at the time”27. Admittedly, this 
argument has little power of persuasion. The quoted 
provision concerns the order of the execution of penal-
ties and does not prejudge the fact that it is impossible 
to apply a probation measure of article 69 p. p. c.. Using 
the benefits of conditional suspension of punishment 
by the perpetrator is an exception, not the rule, hence 
the statement about the execution of penalty. It can be 
noted that in the case of restrictions in admissibility of the 
application of benefits of conditional suspension of the 
sentence (e.g. article 69 § 4 p. p. c.) made by the legislator, 
there is a clear statutory record. The court resolving this 

issue in the realities of a specific case will have to substan-
tiate its position and make use of normative arguments, 
not only the purposive ones. One should be aware that 
it comes to reducing the use of institutions operating for 
the benefit of the perpetrator, and therefore this should 
be unambiguously clear from the wording of the provi-
sions. Presented interpretative  controversy has been 
clearly resolved by the amendment of article 37b p. p. c. 
made by the Act of 11 March 2016 about amending the 
Act - the Criminal Procedure Code and some other acts 
(Dz.U. z 2016 r., poz. 437). Since 15 April 2016 currently 
in force there is a provision, which excludes the admis-
sibility of the conditional suspension of the prison sen-
tence. Similar problems arise when resolving the matter 
of admissibility of the use of parole.

One of the important indicators of the analyzed 
amendments to the penal codification is creation of 
legal bases for the wide use of electronic surveillance, 
under the system of measures of penal law reactions. 
This technical solution has ceased to function as 
a way of imprisonment (which involves the repeal of 
the Act of 7 September 2007 on the enforcement of 
sentences of imprisonment outside prison on HDC28), 
and its comprehensive regulation was situated in the 
provisions of the Polish Corrections Code (Chapter VIIa, 
article 43a43zf of Polish Corrections Code). It has been 
fulfilling different functions since 1 July 2015. The obli-
gation to remain in the place of permanent residence 
or other designated place with the use of electronic 
surveillance system is one of the forms of the penalty 
of restriction of liberty (article 34 § 1a, point 2 p. p. c.). 
When using the system of electronic surveillance the 
execution of restraining orders to certain persons can 
be controlled (article 41a § 1 and 2 p. p. c.). The court 
may also rule an obligation for a convict to remain at 
the place of permanent residence or at another des-
ignated place during certain major events, where the 
entry for the convict is banned (article 41b § 3 p. p. c.). 
Finally, electronic control of the whereabouts is one of 
the preventive measures (article 93a § 1, point 1 p. p. c.). 

The intention to expand the implementation of the 
restriction of liberty sentence, including the form men-
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tioned in article 34 § 1a, point 2 p. p. c., seems to be clear 
and that is to increase the number of imposed penalities 
of restriction of liberty against the existing difficulties in 
execution of this criminal sanction currently existing in 
two forms. The use of electronic surveillance appears to 
be easier than the execution of restriction of liberty sen-
tence in the form of obligation to perform unpaid, con-
trolled work for social purposes. It is worth pointing out 
that in previously existing two forms of restriction of lib-
erty penalty, a convict always suffered some economic 
loss. This was expressed in the performance of unpaid 
work or partial deductions of the wages (and thus, in 
fact, partially providing unpaid work). The new approach 
abandons this requirement. Obviously, a question arises 
about the significance in the difference in responsibilities 
of a convicted person, between the previous execution 
of a sentence of imprisonment on HDC, and the penalty 
of restriction of liberty pronounced in the form which 
is being referred to in article 34 § 1a, point 2 p. p. c. It is 
difficult to see a radical change in this field. This means 
that the essence of the impact of this penalty measure - 
despite the change of the type of punishment that can 
be predicated and performed in this system - has been 
preserved. Taking into account the low significance of 
adjudicating the restriction of liberty, in practice, as pro-
vided for in article 34 § 1a, point 2 p. p. c., already estab-
lished by the Act of 11 March 2016 about amending the 
Act - Penal Code and the Act - Executive Penal Code, this 
provision has been deleted. Since 15 April 2016 reverts 
to the execution in the form of electronic surveillance of 
imprisonment. 

Being aware of the scale of the changes introduced 
by  the amendment made by  the Act of 20 February 
2015, one may wonder at prima facie formulation of the 
argument that the legislator committed the “sin of omis-
sion” through absence of certain legislative changes 
whose legitimacy should not be questioned. And yet it 
has happened. This objection can be formulated in two 
dimensions. It is because of both the lack of amend-
ments to certain provisions of the current Polish Penal 
Code of 1997 and also other acts constituting the Polish 
penal justice system, which should be coherent. 

At the time of acceding to work on amending the cur-
rent penal codification of 1997 - theoretically having 
to remove defectiveness of the current solutions – it 
seemed quite obvious that the changes will be made to 
a relatively often used in practice structure, which from 
the beginning of its functioning generated numerous 
controversies. It concerns the institution of so-called 
small crown witness of article 60 § 3 and 4 p. p. c. It is 
superfluous to recall the very extensive literary output 
and jurisprudence of the arising statutory provisions. 
It would be overly optimistic to assert that all doubts 
have already been explained. In particular with regard 
to the needs of the practice, it seemed that those pro-
visions of the Polish Penal Code are the first that should 
be amended. This, however, did not happen, which 
cannot be assessed otherwise but negatively.

When deciding on a wide amendment to the system 
of penal law measures against the offender, it seems 
that the legislator did not give sufficient importance 
to the need to preserve the coherence of the system. 
It concerns the requirement to maintain the coher-
ence between normalizations of three Polish penal 
codes of substantive criminal law, i.e. the Polish Penal 
Code, the Polish Corrections Code and the Polish Tax 
Penal Code. The already mentioned amendment to 
the Act of 20 February 2015 provides changes in all 
three codes, but even from the perspective of system-
atics of penal measures they are far from sufficient. In 
the Polish Tax Penal Code, the wording of article 22 
§ 3 was modified because of the new formulation of 
penalty measures. On the other hand, in the field of 
petty offences law, the changes completely ignore 
the scheme of penal measures. Consequently, forfei-
ture of items and the obligation to repair the dam-
age is still classified as penalty measure (article 28 § 
1 point 2 and 4 of the Polish Corrections Code). Such 
a state of normative regulation invites one to reflect 
that the introduction of a  new category of criminal 
sanctions of Chapter IVa of the Polish Penal Code (for-
feiture and compensation measures) do not matter 
greatly since no decision was made to consequent 
amendment in the system of penal law.
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The evaluation of the introduced amendment to 
the Polish Penal Code is determined by  a  number 
of factors. Certainly, appropriate reading of the new 
legislative solutions by  philosophy practitioners will 
be helpful. A  certain burden is that not all of the 

new statutory provisions can be identified as model 
legislative solutions. The success of amendment to 
the Polish Penal Code will be determined, above all, 
by  the effectiveness of the execution of modified 
penalty measures.
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